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be the first, or one of the first cases to be taken
up, after the meeting of the court, if the counsel
for the State of Iowa should be ready for the
trial.  On our part, we have been ready all the
time. We have thus a fair prospect of a speedy
adjustment of this troublesome question.
DE LISLE CLAIM.

In the DeLisle case, involving the question of
title to a portion of the seat of government, a
trial was had in the Circuit Court and a decision

building. Of many things, essential to the use
of a family, the house has been for years almost
wholly destitute. To expect the Governor to
furnish the House out of his own private funds
is out of the question. To dothis, and extend
a little hospitality to visitors from different parts
of the State, a matter expected of him, would
consume more than a governor’s income. No
man in medium circumstances can do this with-
out reducing himself to beggary and want; and

rendered in favor of the defendant, but a writ of no rich man should be required to do it; because

error was taken to the Supreme Court, where,
one judge not sitting, the decision of the Circuit
Court was affirmed, the two remaining judges di-
viding in opinion. The case will probably be
taken to the Supreme Court of the United States,
and in that event, a further appropriation will be
needed to pay counsel for managing the case at
Washington City.
LUNATIC ASYLUM.

The last Legislature made some provision for
the erection of a Lunatic Asylum. To make the
location, three commissioners were appointed,
who selected Fulton, in Callaway county, as the
place entitled to the asylum, under the provisions
of the law. It was intended to appropriate that
portion of the surplus revenue allotted to this
State to the erection of the asylum, but the law
providing for its reception by the State, was nev-
er signed by the Lieutenant Governor,and was,
therefore, very properly decided by the Tresury
Department to be no law. In consequence we
.were not permitted to draw the surplus revenue,
and not receiving this fund, and having no other,
the commissioners made the location, Eut no pro-
gress with the buildings for the asylum. This
subject will call for action. An asylum ought
long since to have been erected in this State, and
should not be further delayed.

GOVERNOR’S HOUSE.

Daring the last legislature several efforts were
made to get an appropriationto furnish the Gover
nor’s House and put it in condition to receive the
next governor, but all of them were unsuccess-
tul. "With an appropriation previously made,
and the expenditure of some private funds and
the contraction of scme debts which remain un-
paid, such repeirs have been made as seemed to
be essential to preserve the buildings and prop-
erty adjoining thein. An appropriation should
be made to pay these debts as far as they may
seem to have been properly contracted. The
whole of them were deemed necessary; if oth-
erwise the improvements would not have been
made. The house itself is in much better condi-

- tion than it was four years ago, the roof having
been made tight and the cellars dry. Itis now
deemed a healthy residence, and if furnished,
would be comfortable enough. Therooms with
smoking chimneys have been supplied with
stoves, and these ought to be retained for the use
of the House.

GOVERNOR’S FURNITURE.

The old furniture belongiug to the Governor’s
House—if not the whole, a large portion of it—
shonld be sold and new purchased. Some pieces
of this furniture must have been on hand fifteen
or sixteen years, and are no longer fit for such a

the government should act upon principle, and
alike to the rich and the poor, favoring and re-
straining all in the same manner, and to the same
extent.

GOVERNOR’S SALARY.

As the advocate of high salaries, the people of
the State have never known me. In most cases
my reflections upon the subject have forced me
to consider them an evil. They createa scram-
ble and contest for offices which should not be
encouraged. In our State, some of them might
be even reduced, but the salary of the Governor
should be made an exception. = That is too swall.
His sacrifices are many, his responsibilities great;
his labors often excessive, and, if he stands up to
his duties faithfully, the envy, and malice, and
hatred, and slander, and abuse, and detrac-
tion, and calumny and vituperation beaped up-
onhim is unbounded, and beyond the measure
ot any salary, even when the Goverror is so con-
stituted as toregard these things ina proper light.
And but few are so constituted. Almost every
exe:utive, in our State has fallen, politically, be-
fore them. One—agood man and a patriot—re-
signed and left his post before his term expired;
the next left before his term was out, and not in
good odour; the next committed suicide a yearin
advance of the close of his four years; and the
next has moved, at all times prepared to meet the
assassin, during at least three and a halt years out
of the four of his administration. If aman is not
driven to do it, he inust at least be willing to fight
his way, it he does his duty to his country and his
constituents as an executive of this State. And
the matter is not better now than it was formerly,
but it is worse.

To a good man who is poor repulation is ev-
ery thing. And what is the salary of a govern-
or, placed in opposition to a stain upon a fair
reputatior, however base, and false and foul
the slander which the calumnious may have
fastened upon him, even inthe estimation ot
the most ignorant and least informed of his
fellow men. No matter how false and base
a slander may be, there will be some ignorant
enough to believe and repeat it; and others mean
enough to pretend to believe and base enough to
repeat what they know to be false. If we meas-
ure either by the expense, the labor, or the slan-
der an executive must suffer, the salary is too
small and should be increasod.

SWORD TO MAJ. RILEY.

In pursuance of an act of the legislature a
handsome sword has been procured to be presen-
ted to Maj. B. Riley, but in consequence of his be-
ing ordered to California the sword has not yet
been delivered to him. This sword was ordered to

"o
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and at the eame time make provision by which the minority cosnties may
render the law inoperative within their limits, by enabling them te elect be-
twecn the system herewith submitted and the present county coort syslem,
thus reducing the number of d:fferent systems in the State. from some eight
or ten, in uumber, totwo; which would be a rapid advance towards eflect-
ing an uniform system throughout the State. . .

our committce accordingly, very respectfully report the followingbill,
-for the action of the Senate:

LEWIS BURNES.

REPORT OF COMMITTEE ON THE JUDICIARY.

Mr. PrRESIDENT:—

The committee on the Judiciary to which was re-
ferred so much of the Governor’s Message as relatés to the Delisle clain,
have examined into thesame and have instructed me to report

That the committee (except the chairman) are unanimously of opinio
that the title of the State to the land granted by the act of Congress,#-
proved March 6th, 1820, is perfect. That a suit was instituted in_Cole
Circuit court in the name of Godfrey Lessieur and others, vs. Thos L. Price,
for the purpose of testing the validity of the said Delisle claim. That the
late Governor, by virtue of an act of the Legislature to employ counsil, e
ployed Miron Leslie and Truston Polk, todefend the said suit; and the said
counsel have performed the duties of their said engagement, which was t0
iry the case in the Cole Circuit court and in the Supreme court of this'Stae.
The said suit was decided in both courts in favor of the defendant, and cor
sequently in favor of the State title. The plantiffs have taken th case #
the Supreme court of the United States. And your committee deem it the
duty of the Legislature to provide for further defending the suit, and for tht!
purpose to pass an act appropriating ———— dollars to employ and pay cour-
sel—and herewith report a bill for that purpose. ’

Your committee, for the purpose of imparting all the information neces
sary to aclear understanding of the facts and the law, herewith give a copy of
the opinion of the Supreme court and make it a part of their report.

' : M. LESLIE, Chairman.

GODFREY LESSIEUR et az vs. THOMAS L. PRICE,
. Error from the Cole Circuit court.

McBripe, J., delivered the opinion of the Court.

The plaintiffs in error brought their action of ejectment ia the Cole Girci!
court,against the defendant for a lot of land in the city of Jefferson, and pue*
bered 455 on the plat of said city, where the judgmont being ‘against thea
they moved for a new trial, which haviog been refused, they excepted a0
sued out a writ of error from this ceurt. ‘
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Upon tle trial in the circuit court the plaintiff gavs in evidence the fol-
Jowing chain of title, to wit: . - ~

1. A confirmation,made by the board of commissioners, on the S8th Janu-
ary 1811, of two hundred arpens of land in the county of New Madrid, to
Baptiste Delisle, a3 described in a plat of survey -certified 27th February
1806. : -

2. The commissioners, or New Madrid ce: tificate, issued on the 20th- of
November 1817, to Baptiste Delisle for two hundred arpans in lieu of his
land injured by earthquakeslying in the ceunty of New Madrid.

3. ‘A notice of location given to the Surveyor General by Thomas
Hempstead ard A. L. Langham as the legal representatives of Baptiste De-
lisle, dated 2d June 1821, that they had located two hundred arpens under
the foregoing -certificate “so as to include fractional section number six, the
north east fractional quarter of fractional section number seven; and “so
much off the north part of the west fractional half of fractional section:
number eight-as will make the quantity of two hundred arpens, all in
township number 44 north ef the base line of range number 11, west of the
.9 principal meridian south of the Missouri River.” ' :

" 4. Survey made by the deputy surveyor of the above location ‘dated 5th .
August 1821, aod filed 11th February 1822. .

5. Patent certificate dated 25th February 1822, and delivered to Charles
L. Hempstead. A . :

6. Patent from the United States to Baptiste Delisle dated the 13th No-
vember 1822. :
7. Deed from Delisle and wife to Robert D. Dawson and Godfrev Les-
sieur for the land patented to him, dated 13th September 1842, :

8. It was admitted that the parties sueing as the heirsof R. D. Dawson,
swere his heirs and their Rames were correctly set out. : ‘

9. It was further admitted, thai the defendant was in pssession ofthe land
in controversy, at thc commencement ol this.suit.

10. The monthly andyearly value of the premiscs was agreed upon be-
tween the parties* ) :

Thegdefendant to show titlein himself, relied upon the following facts:

1. An act of Congiess, approved 6th March 1820, the 4th paragraph of
the sixth section, of which providesas follows:

Four eatire scctions of land be, and the same are hereby granted to said
State (the State of Missouri) for the purpose of fixing their seat of Govern-
ment thereon, which said sections shall, under the direction of the Legisia-
ture of said State, be located, as near as may be,in one body, at any time, in
such township and ranges, as the Legislature aforesaid may select on any of
the public lands of the Uu:ted States, provided that such locations shall be
made prior,tathe public sale of the lands of the U. 8. surrouding sich loca-
tion.” U. S.Statute at large, vol. 3, page 547. '

2. An ordinance, adopted by th: convention of the State of Missouri, on
the 19th July 1820, accepiing the said grant of Jand, R. C. 1845, page 22.

3. “An act of the Lagislature of the State of Missouri, entitled an ac:
providing for the loc+tion of the permanent seat of government for the State
of Missouri,” approved 16th November 1820. 1 Terr. laws 649. This act
appoints commissioners to select a site for the Jpermanent seat of govern-
- ment, and requiring them to make their report to the next session of the

(eneral Assembly of said State.

17a
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4. An act supplementary to the foregoing act; approved 28th June 1821.
1 Terr. laws 773. This act provides for filling vacancics that may hap-
pen in the board of commissioners, and extends the time of making their re-
port until the next session of the General Assembly.

5. A joint resolution of the General Assembly, approved 28th June 1821.
1 Terr. laws 780, requiring the Gevernor of the State to notify the survey-
or genera! for the state of lilinois and Missouri, and also the register of the
land oftice in which the lands are selected, that the commissioners appoint-
ed for that purpose, “have selected ihc fractional sections six, seven and
eight, the entire scctions seventeen and eighteen,and so much of the north
part of sections nincteen and twenty as will make four sections, in fraction-
al township 44 south of the Missouri river in range number 11, W. fiith
principle meredian, and that he requests the said surveyor and register to
withhold the same from sale or location, until the General Assembly deter-
mine whether said selection be accepted by this State.” -

6. Anact of the general assembly eutitled “An act fixing the permanent
seat of government,” approved 31st Dccember 1821. 1 Terr. laws 825.—
The first section of which accepts the land above described, for the use and
. benefit of said State. .

The second section provides for the laying out of a town thereon, and the
third section requires the Governor to notily the surveyor general of the
acceptance of said land by the general assembly for the permanent seat of
government, bydransmitting to_him an authenticated copy of said act.

-7. Also an act of the general assembly entitled “An act supplementary to
the act fixing the permanent seat of government,” approved L1th January
1822. 1 Terr. laws 859.

This act further provides for the laying out ofa town cn the land select-
ed; authorizes the sale af the lots n said town,and prescribes the terms of
said sale, and requires the commissioners to make areport of their acts to the
next general assembly. It further provides that “any proposals made by
any person or persons having claim to any part of the said lands selected for
the permanent seat of government, in order that any claim or elaims may be
adjusted, provided, nothing herein containcd shall in any wise be coastryed to
legalize oracknowedge such claim as valid in law” shall, by said commis-
sioners, be communicated to the general asszmnbly. C . .

8. A proclamation by the President of the United States dated 13th June
1823, bringing into market by public sale in the ordinary way, township N.
40 414243 ond 44 in range L1 west, and townships N.40 41 42 and 43
inrange 12 13 and 14 of the fifth principle meredian. -Sales to take place
on the Ist Monday of October 1823.

9. It was admitted that the premises in dispute are a part of the lands
described in the foregoing resolution and the acts of the Legislature given in
evidence by the defendant subsequent thereto, and that the defendant holds
whatever title the State had tu the eaid lands.

To rebut the defendants, title, the plaintills gave the following.evidence:

L. A copy of a letter from the Governor of tne State of Missouri, address-
ed to the Surveyor General of lllinois and Missouri, dated 3d July 1821, in-
formipg him of the sclection made by the commissioners for locating the
nermanent seat of guvernment, an . requesting bim to withhold the lands
thus designated from sale or location, until the gencral assembly shall deter-
mine whether ihey will accept the same. 'Fhislctter is endorsed as having
been received 8th July 1821,
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2. A letter fromgame to same,dated lst January 1822, transmitting an
authcnticated copy of the act of 3Ist December 1721 entitled “An act
fixing the permanent seat of governméht. This letter, by the endorse-
ment therein appears to have been received on the day of its date.

3. Aletter from the Surveyor General to Governor McNair in answer to
the above letter,dated 2d January 1822. After acknowledging the re-
ceipt of the letter of the Ist January 1822 and the copy of the act of the’
geueral assembly of 31st December 1821, the letter proceeds as follows:

| conceive it proper for me to inform you for the information of the
general assembly, that a part of this land (referring to the land selected by
the tommissioners and accepted by the act of 31st December 1821) was lo-
cated in virtue of « New Madrid certifica‘e on the 2d June 1821, as repre-
sented on the sketch and described in the entry mrde thereof, which you will
find herewithenclosed. You will also receive a copy of a paper purportingjto
be a copy of an entry or location of fractional section number g, township
No. 44, north of the base line of range No. 11, west of the 5th principal me-
ridian, this day filed in this office by Maj. Taylor Berry. For the character
of this last mentioned paper, as I view it, see my remarks on the back
thereof.”

4. It was admitted that the journal of the Senate of Missouri of the 23d
November 1821, shows that a committee of the Scnate, to which had been
referred the report of the commissioners for the location of the permanent
seat of government of the State, reported to the Senate that the' proposi-
tions made by Angus L. Langham oughtto be accepted; and that tue seat
of government should be permanently located on the 892 acres of land situ-
ated at Cote San Dessien, the one halfof which Langham propose ! todonate
to the State, which was concurréd in; on motion. the report was laid on the
table unti next day, and afterwards on the 25th November 1821, thc same
was indefinitely postponed.

5. . Th-t the journal of the House of representatives shows thaton the
28th November 1821, the House had under coasideration the location of the
permancnt seat of government. On the 15th December next following,
the committee of the Judiciary of the House, reportd to the House the state
of the title at Cote Sau Dessien.  On 28th of same month the House had the
same subject under consideration.

6. It was further admitted that the journal of the Houss of Representa-
tives shows thaton the 3d January 1822, Governor McNair laid bctore the

eneral assembly the communication received by him from the Surveyor
General of date 2d January 1822,

7. Ajoint resolution of the two Houses of the general assembly request-
ing the Governor to netify the President of the U. S. of the selection made
for the seat of government, approved 14th December 1822. 1 Terr. laws
984.
8. An act ofthe general assembly of the State of Missouri approved 19th
December 1822. | Terr. laws 1018, authoriztng the trustees appointed by
the act, 1o contract with the claimant for the removal of the New Madrid lo-
cation from thelands selected for the seatof goveinment on certain condi-
tions, if an a:ijusiment be not obtained then the trustces are required tos:lect
cight sjuares for pablic purpos:s, and the land so selected together with the
streets and alleys laid out, are condemed for public use &c.

9. The sulvey of the lands selected by the gtate of Missouri, made in Au-
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gg‘s‘t7 1824 and approved by the Survey Geuneral on gthe 25th September
1847.

Thereupon the defendant offered the following additional evidence,
to wit:

1 A copy from the books of the recorder of the land titles of the relin-

. quishment of lands in New Madrid, by which it appears that the land in lieu
of which the certificate in favor of Baptiste Delisle was issued, and which
the plaintiff had given in evidence, was made by Carter Beamon.

2. A copy of a deed from Delisle for the land in New Madrid to Carter
Beamon, dated 4th August 1817, acknowledged on same day and recorded
on 17th September 1817. It was certified by the Recordcr of land titles as

* being a true copy of the origional on file in his office, and wasalso a sworn
copy. Having first proved by a witness that he had applied to said
Recorder for the original which he had seen in his office, and had compar-
ed with the copy, stating to him that he wished to use it on the trial of this
case. But the recorder refused to let it go out of his office, saying that it was
one of the files of bis office, and that he was not authorized to let it go out
of h s office.

3. Acertified copy of a deed from Delisle to Alexander Conier dated 17 .
October 18.0, proved on the 29th January 1823, before the judge of the
county court of St. Louis county and recorded 6th May 1723 in Cole county.
This deed conveys the same landin New Madrid county.

The plaintiffs objected to the introduction of both deeds asevidencein the
case and their objections were sustained and said deeds rejected.

4. The defendant then read in evidence the deposition of John Baptiste
Delisle, which show that until the year 1842 he never knew that the certi-
ficate issued in his faver, by virtue of which the location on the land in
question was made, had been issued, nor of the location, nor survey thercof,
nor of the issuing or cxistence of a patent to him ot said land, nor even that
Congress had passcd a law for the relief of the sufferers by carthquakes in
New Madrid county; and that consequently until said last mentioned date
he never had given any assent to any of the proceedings touching the N.
Madrid location in his name.

" Onthe close of the evidence the counsel for the plaintiffs prayed the
court to declare the following in the nature of instructions to be the law of
this case: . v

1. The patent from the United States to J. B. Delisle, if the same be true
and genuiue is snfficientin law to vest the legal title to the land thcrein men-
tioned in the said Delisle, if he were living at its date.

2. The deed from Delislc and wife to Robert D. Dawson and Godfrey
Lesseur, if true and genuine, is sufficient in law to vest said title in said
‘Dawson and Lessieur.

4. That if the New Madrid certificate granted to said Delisle was on the
2d June 1821, located on the land in controversy. and was afterwards sur-
veyed by a United States surveyor according to law, was approved by the
Surveyor General, an. said land was finally patented to Delisle accordirg
to said location and survey, then thc effect of said patent is to vest said legal
tlt!e in said Delisle (as against any other title derived from the U. States)
from said 2d, 1821, the date of said location.

5. That to vest the legal title to the fourentire sections granted to the
State for a seat of government by the act of 6th March, 1820, it was neces-
sary that said location should have been made of four whole and eatire sec-
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tions, and th:t a location thereof on two whole sections and five parts of
sections, was not in conformity with said act, and therefore void, unlesssub-
sequently raiified by the government or some department or officer thereof
authorized so to do. : : ‘

6. Tnat a location ofsaid land by the State should have been made in the
office of snme oflicer of the land department of the United States, and that a .
record of'said location should have been made in such office. )

7. To give validity to such location, it should have been sanctioned . by
some officer of the United States having authority in disposing of the public
lands. ‘ Co

8. That such location could not lawfully be made in the office of the sur-
veyor of public lands in Missouri and lllinois.

9. There is no evidence before the court sitting as a jury, that any loca-
tion ofsaid four entire sections cver was made in fact. S

10. That if the New Madrid certificate granted to John B. Delisle was on
the 2d June 1821 located on the land in eontryversy, and that said location
was on the 5th Avgust 1821 surveyed by the proper officer of the United
States, and afterwaids patented to said Delisle in conformity to said sur-
vey, the effect of said prtentis to vest the said title in said Delisle or his
legal representatives, from said 5th August 1821, as against any person de-
riving title from the United' States after said location and before said patent.

.11. That the notice of location, survey, patent and other documents and
acts shown in evidence by the plaintiffs, touching the location the New Mad- -
rid certiicate No. 347, issued to John B. Delisle jr., if true'and genuine doc-
uments, show a better titlethan any which has been shown by the defen-
dant. . ) .

12." That the neglect of the Surveyor General or thie Recorder of land ti-
tles to perform any act of mere duty on their part, towards a consumation
of a title on said location, could not affect the rights of the party interested.

The court gave the instructions nambered | and 2, but refused to give
those numbeied 4, 5, 6, 7,89, 10, 11 and 12.

The counsel of the defendant then praycd the court to declare the law as
applicabie to this case, to be as follows: :

1. The title of thé United States to the land described in the copy of the
patent given ir cvidence by the plaintiffs, was not devested out of the U.
States until the plat ofsurvey madein pursuance of the notice given in evi-
dence by’ the plaintiffs, was returned to the office of Recorder of land titles,
and the title of the United States to the land located under the dircction of
the Legislature of the State of Missouri, in pursuance of the fourt proposi-
tion of the sixth section of the act of Congress of the 6th March 1820, was
rested in the State as early as the acceptance.by said State, of the selection of
land made by her commissioners. If therelore, said acceptance was made
prior in point of time to the returning of szid survey ofthe office of the Re
corder of Jand titles, and if the land so selected and located is the same land
mentioned in said copy of the patent given in evidence by the plainufls, thon
said plaintiffs are not entitled to recover in this action.

2. Ifthe John B. Delisle who was the owner of the land in the county of
New dladrid in lieu of which the certificate No. 347 was issued, until the
- year 1842, knew nothing of the issuing or the existence of said certificate, nor
of the notice, survey or patent divenin evidence hy the plaintiffs, and never
asscnted to the same prior to that date, a.d ifprior to that date the four sec-
tions of land mcutioned 1n the fourth proposition of the sixth section of the
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zct of Congress approved,March 6th, 1820, had been located uuder the direc-
tion ot the Legislature of this State upon the premisesin question, then no
s\itle passed to said Delisle in or to said premises as against the State of
Mi:souri.

3. If Langham and Hempstead obtained thecertificate of location No.
347, claiming to be the legal representatives of J. B. Delisle, and in
that character made the location when in fart they were not the legal rep-
resentatives, nor in any manner entitled to said certificate, or to the land lo-
cated in virtue thereol, said location is void as against this defendant.

The court gave the second wstruction asked, and refused the first and
third.

‘I'hercupon the court rendered a verdict for the defendant which the coun-
sel for the plaintiffs moved lo set a.ide, assigning the ordinary reasons there-
tor, but the court refused to set aside said verdict and to grant to plaintiffs
a new trial, to which opinion the plaintiff: accepted and now bring the case
to this court by writ of error.

When this cuse was reached on the calender, and prior to its argument,
the several members of the court informed the counsel in the case, of the
rclation which they sustained to the question involved and to the parties
thereto.  1'wo of the members of the court own lots within the selection
made by the commissioners for fixing the permanent seat of goveroment, and

_oue of them a lot within the claim of Delisle, whilst the other member of
the coun, is related, by marriage, 1o oue of the parties in the action.

To this it was replied, that we owning lots are not interested in this suit,
80 as to disqualify us from *sitting on the determination thereof,” within
the meaniegof the 39 section of the judiciary act R. C. 1815 p. 345. Itis true
that the judgment in this case will not preclude our rights, but i the claim
sct up by the plaintiffs, shall be adjudged superior to the claim of the State,
under whom we derive title, it would be idle for us to resist that claim, and
hence, if we are not intcrested and disqualificd according to the lelter, we are
within the spirit of the act referred to, notwithstanding the counsel of the
plaintiffs insisted on our heariny the cause; and the defendant’s counsel
uot objecting, it was submitted on argument and written brief to two mem-
bers of the court.

In arriving at the conclusion which I have in this case, I am not aware
of any consideration ofinterest having influenced my mind. I have en-
deavored to divest mysell of all such feeling and to decide the case.accor-
ding to law and tke principles of adjudged cases.

1 shall notice only two questions presented by the record, as the decision
of these will be dacisive of the plaintiffs rignt to recover.  The first is that
presented by the first instiuctionsasked by the defendants counsel and re-
tused by the circuit court,

It was virtuaily conceded by the plaintiffs counsel in the argument, that
the principle set out in the first instruction asked by the defendant, had been
decided by the Supreme court of the United Statesin the ca-e of Bagnell et
al vs Broderick, 13 Peters R. 436, and in the case of Barry vs Gamble, 3
Howard’s R. 51.  But ihey insisted that the point was not directly before
that court, or was not important to the decision of the cases. and that thera-
forefthe remarks of that court on the point. should not be regarded as of
binding authority, By an examination, however, of thesc cases, it will be
seen that the point was distinctly dccided by that ¢hurt, and also that that
courtconsidered it important in the decision of the cases.
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In the case first above cited, the court declared that the “United States
acver deemed the land appropriated, until the sucvey was returned,” and
-again “the only evidence of the location recognized by the government, as
an appropriation (of the land,) was the plat and certificate of the survey-
or,” and again, the court say, our opinion is, first, that the location refer-
red toin theact,is the plat and certificate of the survey returned to the
recorder of-land titles, because, by the laws of the United States, this
is deemed the first appropriation of the land, and the legislature of Mis-
souri had no power, had it made the attempt, to declare the notice of lo-
cation filed with the Surveyor General an appropriation contrary to the
laws of‘the United States,

In the case of Barry vs Gamble, 3 Howard’s R. 51, the court use the fol-
lowing language: By the certificate of the recorder of land titles at St.
Louis, Lesseur was entitled to 640 acres of land in compensation for the
lands of his, injured by the earthquake in New Madrid county. On this,
the survey of <818 is founded. Itsreturn by the surveyor to the office of
the recorder, was the first appropriation of the land, and not the notice to
the Surveyor Generals oflice requesting the survey to be made, as the court
held in Bagnell et al ys Broderick.” ‘ '

In each of the foregoing cases, there is a dissenting opinion, bnt in neither
. is the correctness of the opinion delivered by the court, questioned upon
the point ander consideration.

Although the Supreme Court of the United States labor under an error,
as I apprehend, as tothe power of the Legislature ot Missouri in declaring
what evidence shall be sufficient to support an action of ejectment, yet the

_remarks made by that court show most incontestibly that the question of
when the United States deem the public lands appropriated, under the New
Madrid act, was before that court and was considered and decided by the
court. The construction given to the act of our general assembly may be
the eorrect one, as it was doubtless the intention of the legislature to give
the action of ejectment where the title had been so far matured,as to
need nothing but the patentto consummate it.

‘The point of time, then, at which the lan} was appropriated, under the
New Madrid act, so’a: to sever it from the public domain and exempt it
from sale or other disposition by the general government, inay be regarded
as res judicala. . ‘

" By a recurrence to the evidence offered by the plaintiff, it will be seen
that the re-survey made by the deputy surveyor, of the location of the cer-
tificate No. 317, in favor of Baptiste Delisle, was made on the 5th of Aug.
1821, and the same was returned to the Recorder’s office on the 11th Feb.
1822, and upon which the patent certificate was issued 25th Februarv 1822,
and delivered to Charles L. Hempstead. Then, up to the llth February
1822, nn effective act had been done, either by the locator, or the officers
of the government charged with the performa.ce of certain duties connect-
cd with the sabject, divesting the governmeat of title to the land in contro-
versy, or giving title to the plaintiff.  On the L11th February 1822, the cer-
tificate of re-survey was returncd to the Recorder’s oftice, when if the title
had been in the.United States, it might have passed to Delisle or to those
claiming under him. ’

But by refereace to the evidence of the defendant, it appears that on
the 3lst December, 1821, whilst the title was in the United States, the
General Assembly of the Stawe ol Missouri, by an act of that date, accep-
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. .
ted for the use and benefit of the State, the four sections of land selected by the
Commissioners, on behalf of the State, according to the provisions of the
(ignbtitulion, and in pursuance toan act of Congress, approved Gth March,

20.

This was a public act of the General Assembly, and eonstituted all that
was then necessary to be done, on the part of the Scate, to vest in her all
the title which the government of the United States had, in ail to the land
sclected. It wag a full and complete consumation of the grant made te the
State of Missouri by the general government, for the location of her seat of
government, and she nceded no parchment evidence, in the form of a pa-
tzat from the President of the United States, to give her title, because her
title was evidenced by an act of C.ngress making the graat, and by.an act
of her owa General Assembly, accepting the same, and designating the land
upon which it was to attch. S

Having fully complied with the terms of the grant made by Congress,
tie State haa iy iired ttle to the land in controversy, belore the return of
the certificate of re-survey to the Recorder’s ollice,-and hence, at the daie
of the filing of the certificate of re-survey, the government of the United
States had no title to the land attempted to be located, and consequently no
title passed to Delisle.

1 have assumed, what I apprehend is uncontrovertible, and needs no autherity
to sustain, that a grant of land made by an act of Congress, vests in the
granice the title of the government as.fully and effectually as a patent
could do. :

To impeach the actof the general asscmbly of 31st December, 182,
accepting the land selected by the commissioners appointed for that purpose,
for the location of the permanent seat of government, extracts from the
journals of the Senateand House of Representatives of the Missouri general
assembly, were given in evidence, showing that subsequent thereto,the
question of location was before thesc bodies, and was on metion, indefinitely
postponed. Hence, if the :action there had is entitled to any censideration,
it may be regarded rather as a ratification or approval of the location made
by the act of 3lst Dez. 1821, But I apprehend, they are entitled to no
weight. .

My opinicn then is, that the Circuit Court ought to have decided the law
to be, as asked by the defen 'ant in first proposition, and so deciding, that
court should have found a verdict for the defendant. ) .

2. Dud the court decide correctly, in declaring the law to be as set out in
the defendant’s sccond proposition? :

The evidence shows, that all the steps taken, for the purpose ol obtaining
a grant of land from the United States, in lieu of the land owned by John
B. Delisle lying in New Madrid county, and which had been injured by
earthquakes, were taken by Langham and Hempstead, or at their instance,
they represcrting themselves to be ths legal representatives of Delisle, and
withont the consent, knowledge, or authority of Delisle, and that what was
done by them in his name, did not receive his sanction or assent uatil the
year 1812. But it is insisted, that the law will imply his assent, as the
grant was beneficial to him. This might be a safe implication, it the grant

"had been a pure donation, unaccompanied with any condition; but such fs
not the fact. The act of Congress for the relief of th - inhabitants of New
Madrid county, whose land had been materially injured by earthquakes, pro-
vides, that where locations are made under the act, the title of the individ
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uwal to the land injared, shall revert to and become absolutely vested in the
United States. Instead, therefore, of its being a pure donation ¢n the part
of the government, it was a proflered barter or exchange of lands by legis-
lative enactment. Where the value of the land in New Madrid had been
entirely destroyed, it might be regarded as a donation of other land to the
individual owner; but where that was not the case, it could not so be con-
sidered. Now, it is awell known fact, that much of the land exchanged
- with the government, under this law, is this day of more intrinsic value than
the land located in lieu thereof. Where this is the case, the govermement,
instead of making a donation, has driven a profitable bargain.  But the gov-
ernment is not chargeable with any wrong in this transaction, because the
owners of the land in New Madrid were not compelled to accept the provis-
ious of the act, if they did so, it was a voluntary act on their part, and their
assent should be evidence by some affirmative act done by them.

There is however in this case, no ground for implication, all presumption
of assent is utterly excluded by the evidence of Delisle himself, who states,
that he was wholly ignorant of the existence of the act of Congress on
that subject, until the year 1842. He could not be divested of his land in
New Mad-id, until he assented to the exchange, and he could give no assent
until he was informed of the act of Congress making provision for those
. whose land had been injured. The title then to the land in New Madrid re-
mained in Delisle up to the year 1842, when he assented to what had been
done by Langham and Hempstead in his name, and as Congress only inten-
ded to grant other lands, on eondition that the title to the land injured should
revert t0 and vest in the government, no title could pass-to Delisle until
1842.  Prior to which time the State of Missouri had acquired title to the
land in controversy. )

But the act of Congress cannot be regarded as a direct grant of land; it
was a grant on eondition that the party applying for the bencfit of the act
sliould be the owaer of land within the boundary, that the county of New

Madrid had on'the 10th November, 1812, and whose land had been materi-
~-ally injured by earthquakes. and who would make the necessary proof be-
fore the Recorder of lang titles for the then territory of Missouri.

These steps entitled the claimant to a certificate from the Recorder,
which he was to procure, to be located by the principal Deputy Surveyor,
who was to cause a survey thereof to be made and return a plat of the loca-
tion to the Recorder, together with a notiee in writing designating the
trust located, and the name of the claimant on whose behalf the same shall be:
made, which notice and plat the Recorder was required to record in his office,
and was entitled 10 receive from the chaiimaut, for his survices, the sumof twe
dollars for each claim. The Surveyer wasalso allowed to charge the claim-
ant fees for his services. It was therefore an offer to grant land, and the
act throughout contemplates the consentof the claimant, by the doing of
certain aets on his part, before he is to receive the benefit of the provisions
contained in the law. Congress in the enactmeat of this law, cannot be
charged with the intention of forcing her bounty upon these prople, much
Jess 1s she chargeable with the iniquity of endeavoring to divest them, with-
out their conseunt, of their title to land in New Madrid eounty. And I know
of no principle of law which would authorize Langham and Hempstead, .

- straugers as they appesr to be to the New Madrid claima t, to institute and
carry on proceedings by which he ig divested of his title to the land owned
by him in New Madrid caunty. They had no authority from Delisle to
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actin the matter, and their acts should be esteemed and held void and inop-
erative until sanctioned by him 1842,

The assent of Delisle in 1842, 10 the acts of Langham and Hempstead in
endeavoring to obtain for him other lands in lieu of his land in New Madrid
cannot be made to relate back, so as to cut out the title of the State. The
doctrine of relation should never be indulged to the prejudice of rights equal-
y meritorious. It becomes necessary sometimes o effectuate justice, but
lhould never be permitted where it works a manifest wrong to a party who
had bouwa fide become interested in the subject matter. ’

When the title was acquired by the State of Missouri to the land in con-
troversy, there was no legal obstacle in the way of the acquisition. The
general government had the title to thisland, as fully and completelv as she
had to any of the public lands, and although she had proffered to give this
land, as well as any other of the public lands subject to sale, to those who
would accept the swme, upon the conditions contained in the act of 17th
February, 1815, yet, Delisle had not. on the 3lst December, 1821, taken
the requisite steps to entiile him to its locativn. Neither was there on the
3lst December, 1821, any law of Congress, or auy order or direction of any
department or officer of the government of the United States. excluding
this land from the sclection to he made the State. The land being then
subject to the selection, and having been sclected by the State, no subse-
quent act of Delisle could affect the title of the State.

I conclude thercfore, that the Circuit Court decided the law correctly in
the second instruction asked by the defendant’s counsel.

I do notdeem it necessary to notice the minor points rzised in the case,
for however they might be decided, their decision ought not to control the
final determination of the cause, and besides Judge Napton and myself do
not concur fully upon the points above discussed.

Judge Scott being disqualified by law, did not sit in the case, and Judge
Napton and mysclt differing ia opinion, the judgment of the Circuit Court
is affirmed. (Signed) P. H. McBRIDE.

- REPORT OF SELECT COMMITTEE ON NORTH GRAND
RIVER ASSOCIATION.

Mr. PRESIDENT : (

The sclect committce, to whom was referred a bill for
the improvement of North Grand River, have had the same under conside-
ration, and have instructed me to make the following report 3

The committee fully appreciate the importance of the navigation of this
highly valuatle stream,and would with pleasure give their aid to any judi-
cious measure which has for its object this important result. But the bill
above referred to, contains provisions which your committee cannot ap-
prove. First, itappropriates funds belonging to several counties of this State
without their consent, which funds have been given to such counties for
purposes of “internal improvement.” subject to the order and control of

- such counties, through their county courts, and which in the opinion of your
committee, cannot be justly applied by the legislature to any object, without
the consent of the counties to which said funds belong. Second, the bill pro-
vides for the improvement of a stream which is declared “navigable,” andcon-




